
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



COLUMBIA 

LAW REVIEW. 

Vol. XV. DECEMBER, 1915. No. 8 



THE APPLICATION OF STATE SAFETY 

STATUTES TO ACTIONS UNDER THE 

FEDERAL EMPLOYERS' 

LIABILITY ACT. 

The United States Supreme Court has sustained the constitu- 
tionality, as applied to interstate commerce, of state statutes pro- 
viding for full train-crews 1 and requiring electric headlights on 
locomotives 2 . Other instances might be given of state safety regu- 
lations which have not been superseded by similar legislation of 
Congress. Is the violation of a statute of this character, causing 
injury to an employee engaged in interstate commerce, of any 
legal effect in an action to recover damages for such injury? 

The Federal employers' liability act, 3 by sections 3 and 4, ex- 
cludes the defences of contributory negligence and assumption of 
risk "in any case" where the violation "of any statute" enacted 
for the safety of employees contributed to the injury. Notwith- 
standing this comprehensive language, the Court in Seaboard Air 
Line Railway v. Horton 4 (a decision that has been severely criti- 
cised on other grounds") was of the opinion that violation of acts 
of Congress alone, i. e., the hours of service act 8 and safety appli- 
ance acts, 7 was attended with the abolition of the defences men- 

"Chicago, R. I. & P. Ry. v. Arkansas (1911) 219 U. S. 453. 

'Atlantic Coast Line R R. v. Georgia (1914) 234 U. S. 280. 

*35 Stat. 65. This act, approved April 22, 1908, was amended in 1910 
(36 Stat. 291) ; the amendments, however, do not affect those provisions 
in question herein. 

'(1914) 233 U. S. 492. 

'See Assumption of Risk Under The Federal Employers' Liability Act, 
28 Harvard Law Rev. 163. 

•34 Stat. 1415. 

'27 Stat. 531, 32 Stat. 943, 36 Stat. 298, 913. 
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tioned. This expression of opinion, however, is not necessary to 
the decision and may be considered as dictum ; certainly the matter 
was not alluded to by counsel in their briefs. The question, there- 
fore, whether state safety statutes, otherwise valid, are effective 
under the Federal employers' liability act may profitably be re- 
considered. 

It is proposed, first, to ascertain the intention of Congress as 
disclosed by the purpose and history of the Federal act and its 
context, and secondly, to inquire whether any constitutional objec- 
tions can be urged against effectuating such intent. The views 
of the Supreme Court in the case mentioned will then be con- 
sidered in the light of this examination. 

The pertinent provisions of the Federal employers' liability act 
are as follows : 

Sec. 3. * * * no such employee who may be injured or 
killed shall be held to have been guilty of contributory negligence 
in any case where the violation by such common carrier of any 
statute enacted for the safety of employees contributed to the 
injury or death of such employee. 

Sec. 4. * * * such employee shall not be held to have 
assumed the risks of his employment in any case where the vio- 
lation by such common carrier of any statute enacted for the safety 
of employees contributed to the injury or death of such employee. 

It was obviously intended by these provisions to deny to the 
employer, under the conditions stated, the defences of contributory 
negligence and assumption of risk, which at common law were 
available to him notwithstanding a safety statute had been violated 
unless that statute by its terms excluded the defences. 8 

This rule, of course, applied equally to statutes of the states 
and acts of Congress, and so the evil to be remedied existed in 
precisely the same degree in either case. The violation of any 
statutory obligation contributing to the injury was to be accom- 
panied by the denial of defences otherwise available. Compliance 
with such statutes would thereby be promoted, and law-breaking 

"Schlemmer v. Buffalo, Rochester & Pittsburg Ry. (1907) 205 U. S. 1, 
opinion of Mr. Justice Brewer, p. 15, "For the rule is well settled that 
while, in cases of this nature, a violation of the statutory obligation of the 
employer is negligence per se, and actionable if injuries are sustained by 
servants in consequence thereof, there is no setting aside of the ordinary 
rules relating to contributory negligence, which is available as a defense, 
notwithstanding the statute, unless that statute is so worded as to leave 
no doubt that this defense is also to be excluded, (citing authorities from 
many jurisdictions)." The statute in that case by its terms excluded the 
defense of assumption of risk but was silent as to contributory negligence. 
See also Doherty, Liability of Railroads to Interstate Employees, 119. 
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effectively punished. In the absence of compelling reasons, to 
restrict this legislative reform by judicial construction to Federal 
statutes only is retrogression. 

If an injury to a minor is contributed to by employment during 
prohibited night hours in violation of a state child labor law, 9 did 
Congress intend by the term "any statute" that his rights should 
be less than those of a mature employee, whose injury is con- 
tributed to by laboring more than sixteen hours in violation of 
the Federal hours of service act? It would seem that the general 
language of the act could not be made more aptly expressive of 
the legislative intent to abrogate the common law rule as a whole. 
If Congress had intended to do away with" a rule that affected 
state and Federal statutes alike, only to the extent of abolishing 
it as to Federal statutes and for the inexplicable purpose of cor- 
recting the evil but partially, would it have clothed such restricted 
intent in the very sweeping language used ? 

In the bill as originally proposed the provision in question read, 
"where the violation of law by such common carrier," etc. 10 The 
report of the Senate Committee on Education and Labor discloses 
that counsel for the railroads objected to the term "law" on the 
ground that it included court decisions and municipal ordinances. 11 
In response to this criticism the advocates of the measure ex- 
plained that the provision "was only intended to apply in cases 
where a carrier had violated some statutory law passed for the 
protection of employees." 12 One of the members of the Com- 
mittee then ascertained that it would be satisfactory if the pro- 
vision were "modified to read 'any law passed for the protection 
of employees' " or "something like that". 13 No other reason is 

"There is no legislation of Congress on the subject of child labor. 

"See Doherty, Liability of Railroads to Interstate Employees, 121. 

a P. 43, Charles J. Faulkner, Esq., on behalf of the carriers, "In other 
words, it takes from the carrier all defenses by proof that a law has 
been _ violated. The term law means a statutory law, a common-law 
principle, a rule or decision of a. court that binds the carrier or any other 
provision of law, even the ordinance of a town." 

"P. 109, Mr. R. H. Puller, representing the railroad brotherhoods, 
"It was only intended to apply in cases where a carrier had violated some 
statutory law passed for the protection of employees, and we are willing 
that the provisions shall be so amended as to limit it to those cases if, 
in the judgment of the Committee, such an amendment is necessary." 

"P. 112, "Senator Brandegee — You would be satisfied if that provision 
of the bill which says that the company cannot take advantage of that 
defense in case they violate, the law was modified to read 'any Taw passed 
for the protection of employees'? Mr. Fuller — Yes, sir. Senator Bran- 
degee — Something like that? Mr. Fuller— Yes, sir, Senator, that is 
all it was intended for, and I do not think it would be held to apply to 



652 COLUMBIA LAW REVIEW. 

apparent for the use of the term "any statute" in lieu of the earlier 
form of expression. 

It may therefore be assumed that the words finally chosen 
were intended to accomplish the same result as the original pro- 
vision, except that court decisions and ordinances were not to be 
given the effect of statutes." Accordingly it can not be found 
that Congress intended "any statute" to exclude state statutes 
unless it also intended "law" to have such effect. Obviously such 
design can not be predicated on the ground that Federal law only 
was contemplated, for "law" (as was fully understood) included 
municipal ordinances. Is it not reasonable to conclude that Con- 
gress, finding that ordinances were objectionable and therefore 
avoiding "law", would not have enacted "any statute" if (laying 
aside the evidence to the contrary) state statutes had also been 
objectionable? "Law" and "any statute", particularly under these 
circumstances, were equally expressive of state statutes. But no 
objection was voiced to state statutes, and the proper view would 
seem to be that "any statute" was adopted designedly and in lieu 
of the customary "act of Congress" in order not to exclude state 
regulations. 

Upon a careful reading of the entire act as approved April 22, 
1908, it appears that there are eleven references therein to statu- 
tory laws, nine of which are by use of the words, "Act", "this 
Act", and "any other Act or Acts of Congress", while the two re- 
maining instances are the provisions in question, viz., "any stat- 
ute". It would seem reasonably certain from this that Congress 
ex Industrie used the exceptional term "any statute", in place of 
the customary words "any act of Congress", so as not to exclude 
therefrom state statutes." It has been seen that in order to exclude 
ordinances Congress adopted the words "any statute" in lieu of 
the term "law". If state statutes were also objectionable, would 
not Congress have used the common method of reference to its 
own statutes and have enacted "any act of Congress" in lieu of 
"any statute"? 

such cases as were mentioned. Senator Brandegee — I think it could be, 
as it is without limitation, and the word 'law* would be broad enough 
to cover an ordinance. Senator Borah — It has been so held." 

"For an illustration of the court's use of reports of Congressional 
Committees as an aid to the interpretation of Federal statutes, see St. 
Louis, Iron Mountain & Southern Railway v. Craft (1915) 237 U. S. 648, 
where it was said that the committee reports upon the Federal Employers' 
Liability Act "persuasively show that it should not be narrowly or re- 
strictively interpreted." 

"See Doherty, Liability of Railroads to Interstate Employees, 124. 
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From this consideration of the evil to be remedied, viz., the 
common law rule applicable alike to state and Federal statutes, 
and of the history of the measure in Congress, disclosing the use 
of "any statute" instead of "la-af' so that court decisions and ordi- 
nances would not be included with statutes, it is concluded that 
Congress did not intend to refer solely to its own enactments. 
Certainly little or no support for the opposite view is apparent 
from the data available. On the contrary, the ordinary accepted 
sense 10 of the words chosen is strongly fortified by evidence aliunde. 
Indeed it would seem that the context alone presents a case too 
plain for construction. 17 If examination of the constitutional ques- 
tions involved reveals that no objection whatever can be raised 
to the inclusion of state statutes, may it not pertinently be asked 
what is there in the expression "any statute" to overthrow other- 
wise valid state enactments? 

As the principles are academic that rest the validity of state 
regulations, affecting interstate commerce but incidentally, on the 
absence of similar legislation by Congress, they may quickly be 
passed over. It is firmly established that such state legislation is 
constitutional. 18 The main question is whether a direct conflict 
exists between state and Federal legislation. If not, the former 
is sustained. Two examples will suffice. Prior to the enactment 
of the Federal employers' liability act, state employers' liability 
statutes determined the liability of common carriers to their em- 
ployees for injuries sustained in interstate commerce. 19 So also, 

"In The Collector v. Hubbard (1870) 12 Wall. 1, 15, the Court, in 
construing an act of Congress that provided, "No suit shall be maintained 
in any court for the recovery of any tax", etc, said, "Unless the meaning 
of the section can be restrained by construction, it is quite clear that it 
includes the State Courts as well as the Federal Courts, as the language 
is that no suit shall be maintained in any court to recover any tax alleged 
to have been erroneously or illegally assessed or collected, and there is 
not a word in the section tending to show that the words 'in any court' 
are not used in the ordinary sense." 

"See the frequently quoted ruling of Mr. Justice Lamar in Lake 
County Commissioners v. Rollins (1889) 130 U. S. 662, 670, "where a law 
is expressed in plain and unambiguous terms whether those terms are 
general or limited, the legislature should be intended to mean what they 
have plainly expressed, and consequently no room is left for construction"; 
also, Adams Express Company v. Kentucky, U. S- Adv. Ops. 1914, page 
824 (June 14, 1915) : "It is elementary that the first resort, with a view 
to ascertaining the meaning of a statute, is to the language used. If that 
is plain there is an end to construction, and the statute is to be taken to 
mean what it says." 

"For numerous instances see Simpson v. Shepard (Minnesota Rate 
Cases) (1913) 230 U. S. 352, 402 to 412. 

"Mondou v. N. Y., N. H. & H. R. R. (1912) 223 U. S. 1, 54- 
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the state hours of service statutes controlled employment in inter- 
state commerce until the passage of the Federal act on the same 
subject. 20 It is not contended that state statutes of this character, 
which have been superseded by congressional legislation, can be 
embraced within the words "any statute". Such state legislation is- 
ineffectual, not because "any statute" is exclusive of state statutes, 
but because the similar legislation of Congress is supreme. 

But a state full train-crew act, or a state child-labor law, as to 
neither of which has Congress yet called into play its exclusive 
power, would seem without question to apply lawfully to inter- 
state commerce. It has already been mentioned that an Arkansas 
full crew act has been declared constitutional. This decision was 
rendered in an action by the state to recover penalties. 21 Is such 
legislation effective within the domain of interstate commerce to 
the extent that criminal but not civil liability can result from its 
violation? Is it conceivable that a statute may at the same time be 
valid and invalid, that conduct causing injury may be punished by 
the state, while the employee directly affected is remediless ? (For 
if violation of state statutes does not have the effect of destroying 
the defences of contributory negligence and assumed risk, it is not 
apparent on what ground such violation can be shown even as 
negligence per se.) If there is no other reason for such doctrine, 
does the natural signification of the words "any statute" necessi- 
tate it? 

Unless it can be said that the Federal employers' liability act 
manifests the intent of Congress to take over the whole subject 
of employers' liability in all its phases, it would seem that state 
safety statutes, otherwise valid, should be effective in personal in- 
jury suits. At the outset it may be pointed out that the Federal act 
itself purports not to be a complete and exclusive regulation of 
the subject, for it contemplates the application to "any case" 
thereunder of "any statute" enacted for the safety of employees. 
Lest it be said, however, that this is begging the question whether 
state statutes may be in conflict with the Federal act, attention is 
called to cases illustrating the validity of state legislation when 
similarly attacked. 

In Savage v. Jones," a statute of Indiana prohibiting sales of 
concentrated commercial feeding stuffs in the original packages 
except upon compliance with its requirements as to inspection and 

"Northern Pacific Ry. v. Washington (1912) 222 U. S. 370. 
"Chicago, R. I. & P. Ry. v. Arkansas (1911) 219 U. S. 453. 
"(1912) 225 U. S. 501, 533- 
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analysis and disclosure of the ingredients, was sustained and held 
not to be in conflict with the national pure food and drugs act. 
Upon examination of the provisions of the two statutes the Court 
concluded that the state statute aimed at a disclosure of the ingre- 
dients of the food stuffs, whereas the Federal statute was aimed 
at the prevention of adulteration and misbranding and was limited 
in its scope to those prohibitions. The court, by Mr. Justice 
Hughes, said: 

"... the intent to supersede the exercise by the State of 
its police power as to matters not covered by the Federal legisla- 
tion is not to be inferred from the mere fact that Congress has 
seen fit to circumscribe its regulation and to occupy a limited field. 
In other words, such intent is not to be implied unless the act of 
Congress, fairly interpreted, is in actual conflict with the law of 
the State. This principle has had abundant illustration." 23 

In Reid v. Colorado, 2 * it was decided that a statute of Colorado 
prohibiting the introduction into the State of diseased animals 
was not in conflict with the Animal Industry Act of Congress, 
although the two statutes related to the same general subject. The 
state statute went beyond the Federal act in dispensing with the 
requirement of knowledge of the diseased condition, which was 
a part of the offense under the Federal act. The following rule 
of construction was adopted, Mr. Justice Harlan delivering the 
opinion of the court: 

"It should never be held that Congress intends to supersede 
or by its legislation suspend the exercise of the police powers of 
the State even when it may do so, unless its purpose to effect that 
result is clearly manifested. This court has said — and the prin- 
ciple has been often reaffirmed — that 'in the application of this 
principle of supremacy of an act of Congress in a case where the 
State law is but the exercise of a reserved power, the repugnance 
or conflict should be direct and positive so that the two acts could 
not be reconciled or consistently stand together.' " 

The test laid down by the Court in these cases should set at 
rest any question as to possible conflict between specific state 
safety statutes, e. g., a full crew law, and the general Federal em- 
ployers' liability act. The requisite direct and positive repugnance 
or conflict, precluding the possibility of reconciling the laws or 

"e. g. Missouri, K. & T. Ry. v. Haber (1898) 169 U. S. 613; Asbell 
v. Kansas (1908) 209 U. S. 251; see also Grand Trunk Ry. v. Mich. 
R. R. Coramn. (1913) 231 U. S. 457; Missouri, K. & T. Ry. v. Harris 
(1914) 234 IT. S. 412; and Slight v. Kirkwood (1915) 237 U. S. 52. 

"(1902) 187 U. S. 137. 148. 
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enabling them consistently to stand together, would seem to be 
entirely wanting. Of course, where Congress has legislated on the 
precise subject matter, as in the case of the hours of service act, 
the state regulations on that subject are superseded. It is re- 
affirmed that this article deals only with specific state safety stat- 
utes concerning which there is no similar legislation by Congress. 

Possibly it will be said that while such legislation could be 
made effective within the field of interstate commerce under state 
employers' liability statutes at a time prior to the enactment of 
the Federal act, it is still not competent for Congress to adopt 
the laws of a state and give them vitality under an employers' 
liability act of its own creation. It may be urged that the con- 
trary view would involve an attempt to delegate legislative power 
and destroy the uniform application of the Federal act. Answer- 
ing the second of these objections first it should be pointed out that 
there is no constitutional requirement that laws affecting interstate 
commerce shall be uniform. 25 However, even where the constitu- 
tion does require uniform laws, the United States Supreme Court 
has sustained acts of Congress which adopt varying state statutes. 

Article I, Section 8 of the Constitution grants Congress power 
to establish "uniform Laws on the subject of Bankruptcies 
throughout the United States". Pursuant to this authority Con- 
gress enacted the Bankruptcy Act of July 1st, iSo.^ 2 " which by 
sec. 6 provides that it "shall not affect the allowance to bankrupts 
of the exemptions which are prescribed by the State laws", etc. 
In Hanover National Bank v. Moyses 27 this provision was assailed 
upon the grounds that it does not establish uniform laws and dele- 
gates legislative power to the states. Both contentions were held 
untenable, Mr. Chief Justice Fuller, for the court, remarking in 
regard to the first : 

"... that the system is, in the constitutional sense, uni- 
form throughout the United States, when the trustee takes in each 
State whatever would have been available to the creditor if the 
bankrupt law had not been passed. The general operation of the 
law is uniform, although it may result in certain particulars dif- 
ferently in different states." 

In response to the possible suggestion that giving effect to state 
safety statutes under the Federal employers' liability act would 

"See State v. Doe (Kans. 1914) 139 Pac 1169, sustaining the validity 
of the Webb-Kenyon act against this objection. 
M 30 Stat. 544. 
"(1902) 186 U. S. 181, 190. 
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require a delegation of legislative power, attention is called to the 
decision in In re Rahrer* 8 This case sustains the validity of what 
is commonly known as the Wilson Act, 20 which was passed to 
avoid the doctrine of Leisy v. Hardin. 50 The Wilson Act provided 
that intoxicating liquors "shall upon arrival in such State or Terri- 
tory be subject to the operation and effect of the laws of such 
State or Territory enacted in the exercise of its police powers". 
The principal case in sustaining this act holds: 

"Congress has not attempted to delegate the power to regulate 
commerce, or to exercise any power reserved to the States, or to 
grant a power not possessed by the States, or to adopt state laws. 
It has taken its own course and made its own regulation, applying 
to these subjects of interstate commerce one common rule, whose 
uniformity is not affected by variations in state laws in dealing 
with such property." 

To the same effect is the decision in Gibbons v. Ogden,* 1 where 
Mr. Chief Justice Marshall, in referring to the act of Congress 
of August 7th, 1789, which acknowledged concurrent power in 
the states to regulate the conduct of pilots, said: 

"Although Congress cannot enable a State to legislate, Congress 
may adopt the provisions of a State on any subject. When the 
government of the Union was brought into existence it found a 
system for the regulation of its pilots in full force in every State. 
The act which has been mentioned adopts this system and gives 
it the same validity as if its provisions had been specially made 
by Congress." 

The constitutional questions involved have thus been reviewed 
at length, for it was desired to show that they are all favorable 
to the inclusion of state safety statutes in the phrase "any statute". 
If it has been demonstrated that employment in interstate com- 
merce may be controlled by state and Federal safety statutes alike 
where they do not conflict — that each is equally valid and appli- 
cable, one no more than the other — it follows that in construing 
"any statute" there is just as little reason for including acts of 
Congress and excluding state statutes, as there is for including 
state statutes and excluding acts of Congress. It would seem 

"(1891) 140 U. S. 545. 561. 

"26 Stat. 313. 

30 (1890) 135 U. S. 100. This decision was that a state statute prohibiting 
the use of intoxicating liquors could not apply to the same so long as they 
remained in the original packages. 

3l (i824) 9 Wheat, i, 207. 
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almost incredible that the Court should find sufficient cause in the 
phrase "any statute" to construe away valid state legislation. The 
conclusion is that Congress intended to give effect to state safety 
laws, that such intent has been aptly expressed, and that no con- 
stitutional barriers can be interposed. 

In Seaboard Air Line Railway v. Horton 32 the facts were 
these: An action under the Federal employers' liability act was 
successfully prosecuted in the courts of North Carolina 33 by a 
locomotive engineer whose injuries resulted from the bursting of 
a glass water gauge. A part of the regular equipment of the appli- 
ance consisted of a guard glass, the function of which was to pre- 
vent just such occurrences as the injuries in question. The evi- 
dence for plaintiff tended to show that this guard was absent from 
the appliance when first furnished to him, that he immediately com- 
plained and was told that the defect would be remedied. Nine 
days later, while still unprotected, the gauge exploded. The car- 
rier's evidence was that the guard glass was in place when the 
engine was furnished to plaintiff, and that no complaint had been 
made on account of its alleged absence, although repeated reports 
of other things needed on the engine had been made. The fireman 
testified that the guard became broken the first day, while being 
cleaned by him in the presence of plaintiff. 

The decision of the state Supreme Court was reversed on two 
grounds, both arising out of erroneous instructions of the trial 
court. It was held that the charge in each instance had been mod- 
eled rather on the state employers' liability statute than on the 
Federal act. From a reading of the act of Congress and the North 
Carolina statute, 34 it becomes immediately apparent that these two 
laws cover the same general subject-matter, viz., the liability of 
railroad companies to their employees suffering injury. The rights 
created and defined by the two statutes, however, are somewhat 
different. While each abolishes the fellow servant rule, the state 

"(1914) 233 U. S. 492. 

"Horton v. Seaboard Air Line Ry. (1913) 162 N. C. 424. 

"Section 2646, N. C. Revisal of 1905, "Any servant or employee of any 
railroad company operating in this State who shall suffer injury to his 
person, or the personal representative of any such servant or employee 
who shall have suffered death in the course of his services or employment 
with such company by the negligence, carelessness, or incompetence of 
any other servant, employee, or agent of the company, or by any defect 
in the machinery, ways or appliances of the company, shall be entitled 
to maintain an action against such company. Any contract or agreement, 
expressed or implied, made by any employee of such company to waive 
the benefit of this section, shall be null and void." 
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law gives a right of action for injury "by any defect in the ma- 
chinery, ways or appliances of the company." The act of Congress 
on the other hand gives a right of action for injury "by reason of 
any defect or insufficiency, due to its negligence, in its cars . . . 
or other equipment." 

In other words, if the employee was injured by a defective 
appliance, it was necessary, under the North Carolina statute, 
solely to establish the existence of the defect. It was not neces- 
sary to a recovery that the defect be shown to result from defend- 
ant's negligence. This latter requirement the Supreme Court of 
the United States held was essential to a right of recovery under 
the act of Congress and found error in an instruction to the effect 
that the absence of the guard glass was conclusive evidence of 
defendant's negligence. Obviously then, this is merely an ordi- 
nary case of conflict between state and Federal statutes, which 
could be decided in but one way. The decision in fact is placed 
unequivocally on this ground. 

The second respect wherein error was found arose out of an 
instruction upon the doctrine of assumed risk. It will be recalled 
that the evidence was conflicting as to whether the water gauge 
was equipped with a guard glass when first furnished to plaintiff. 
The trial court charged in effect that unless the guard glass was 
in place at that time, the plaintiff could not be held to have assumed 
the risks of his injury, although he was aware of the defect and 
had made no complaint. This instruction was in accordance with 
the rule prevailing under the state statute. That is, the general 
employers' liability act of North Carolina, as construed by the local 
courts, abolished assumption of risk where the injury was attrib- 
utable to defective appliances. 35 The Federal act, on the other 
hand, to exclude the defence of assumed risk requires that the 
defect be attributable to the negligence of the carrier and also that 
it be in violation of a statute enacted for the safety of employees. 
(It was not contended that there was any statute, state or Federal, 
that required the safeguarding of the appliance in question.) That 
the guard glass should be in place when the engine was turned over 
to plaintiff was, of course, not required under the Federal act. 
Here again the erroneous character of the instruction is explained 
by the conflict between state and Federal legislation. Necessarily 
the latter is supreme. 

But instead of placing its decision on this ground solely, the 

"Coley v. North Carolina R. R. (1901) 128 N. C. 534. 
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court seemed to consider it necessary to hold also that "any stat- 
ute" is exclusive of state statutes. 36 The reasoning amounts to 
this : That notwithstanding a state law is invalid because in conflict 
with an act of Congress, in order to deny it effect the phrase "any 
statute" must be construed as exclusive of all state statutes! It 
seems clear, therefore, that the court's remarks on the latter point 
are dicta; most certainly is this so to the extent that they extend 
to state safety laws which have not been superseded by similar 
legislation of Congress." No statute of this character was before 
the court. 

Mr. Justice Pitney, delivering the opinion of the court, said: 
"By the phrase 'any statute enacted for the safety of employees', 
Congress evidently intended Federal statutes, such as the safety 
appliance acts and the hours of service act." The only reason 
assigned is that the contrary view "would in effect relegate to 
state control two of the essential factors that determine the re- 
sponsibility of the employer". The same objection is also stated 
in these words: "The adoption of the opposite view would in 
effect leave the several state laws, and not the Act of Congress, to 
control the subject-matter." 88 It undoubtedly is true that if the 
employers' liability act of North Carolina had been given effect, 
the result pointed out would follow. The learned Justice doubtless 
had in mind the difficulties that would arise from interpreting "any 
statute" to include the statute in question, which was a state law 
in conflict with the act of Congress. The emphasis, however, in- 
stead of being placed where it belonged — on the word conflict, 
unhappily fell on the word state. 

To say that state laws are ineffective because they, and not 
the Federal act, would otherwise "control" the subject-matter begs 
the question. For if the state law does not control the subject, 
i. e., is not in conflict with the Federal act, it is for that reason 

"In Freeman v. Powell, 144 S. W. 1033 (Tex. Civ. App. 1911), a case 
on all fours with the Seabord Air Line Ry. case, the decision is rightly- 
placed on the ground of conflict. 

"The dictum in the Seaboard Air Line case was approved in Toledo, 
St. Louis & Western R. R. v. Slavin (1915) 236 U. S. 454, 458, where 
the court said, "The terms of the two statutes [state and Federal] differ in 
essential particulars." It was held that the cases were alike in that each 
was erroneously tried under the state employers' liability act and not the 
Federal act. 

"Beyond these brief statements, contained in an opinion of fourteen 
pages, there is no discussion of the question, there is no citation of 
authority, and, it may be repeated, the matter had not been presented by 
counsel. 
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effective. The objection expressed to state laws assumes that they 
are objectionable. This may or may not be so. It seems clear 
that whether the subject is "relegated to state control" i, e. wbether 
the legislation of state and nation is conflicting, determines whether 
the state statute can be given effect. The only avenue of escape 
from this conclusion requires that it be held that all state safety 
statutes are in conflict with the Federal employers' liability act. 
It is not believed that such claim will seriously be urged. Startling 
and novel views would have to be advanced before it were deter- 
mined, for instance, that a child labor law conflicted with an 
employers' liability act. While the fallacy in the court's reasoning 
is thus easily exposed, the mischief of the dictum is none the less 
real. 89 

It is believed that the context of the act and the other evidence 
of intent establish quite clearly that Congress did not have in 
mind its own laws solely. Certainly no constitutional objection 
can be voiced to the application "in any case" of specific state 
safety regulations concerning which there is no similar legislation 
of Congress. This fact in itself is a cogent reason for holding that 
"any statute" embraces state statutes. It is submitted that the 
courts can not deny effect to valid state legislation unless Congress 
has done so. Such expressions as "any case" and "any statute" 
would seem quite insufficient as repealing clauses, and yet it is 
only by this means that the state regulations may be overthrown. 
Judicial construction of this character savors strongly of ultra- 
conservatism and would seem ill calculated "to promote the safety 
of the employees and to advance the commerce in which they 
are engaged." 40 

Erwin E. Richter. 

San Francisco, Cal. 

"See Lauer v. Northern Pac. Ry. (Wash. 1915) 14s Pac. 606, where 
the court overruled its decision in Opsahl v. Northern Pac. Ry. (1914) 
78 Wash. 197 on the supposed authority of the Seaboard Air Line Ry. 
case. 

"Such is the liberal rule of interpretation adopted for the federal em- 
ployers' liability act in Mondou v. N. Y., N. H. & H. R. R. (1912) 
223 U. S. 1, SO. 



